BEFORE THE WATER QUALITY APPEALS BOARD
DEPARTMENT OF ADMINISTRATION
IN AND FOR THE STATE OF ARIZONA

Arizona Mining Reform Coalition, CASE NO. 17-001

Concerned Citizens and Retired Miners

Coalition; Save Tonto National Forest, CASE NO. 17-002
Appellants,

vs.,

State of Arizona, Arizona Department of

Environmental Quality
WATER QUALITY APPEALS BOARD

Respondent,| FINAL ADMINISTRATIVE DECISION

San Carlos Apache Tribe,
Appellant,
Vs.,

State of Arizona, Arizona Department of
Environmental Quality

Respondent.

BACKGROUND

These consolidated appeals involve the decision of the Arizona Department of
Environmental Quality (“ADEQ”) to issue to Resolution Copper Mining LLC (“RCM”) a
renewal of Permit No. AZ0020389, Authorization to Discharge Under the Arizona
Pollutant Discharge Elimination System (“AZPDES”). Appellants are the Arizona
Mining Reform Coalition, Concerned Citizens and Retired Miners Coalition, Save Tonto
National Forest (collectively, “Coalition Appellants™) and the San Carlos Apache Tribe.
ADEQ is the Respondent and RCM the Intervenor.

On June 18, 2019, the Arizona Water Quality Appeals Board (“Board”) met to
consider the Administrative Law Judge’s Decision and to resolve remaining outstanding
issues in this matter. This Final Administrative Decision incorporates the Board’s
previous actions and orders taken in this matter, as follows:

On October 15, 2018, the Office of Administrative Hearings, through
Administrative Law Judge Thomas Shedden, issued an Administrative Law Judge
Decision ("ALJ Decision") a copy of which is attached as Exhibit “A” and



incorporated by reference. On November 8, 2018, the Board first met to consider
the ALJ Decision.

On November 19, 2018, the Board entered an Order remanding this matter to
ADEQ for the purpose of conducting a new source analysis as required by 40
C.F.R. Section 122.29(b). The Board’s November 19, 2018 Order (“November
2018 Order™), a copy of which is attached as Exhibit “B” and incorporated by
reference, permitted ADEQ to disregard certain Findings of Fact and Conclusions
of Law when conducting the new source analysis. The Board accepted the ALJ
Decision as to all other issues, finding that Appellants did not establish that
ADEQ’s actions were arbitrary, unreasonable, unlawful, or based upon a technical
judgment that is clearly invalid. The Board ratified its November 2018 Order in an
Order dated January 4, 2019.

On February 1, 2019, the Coalition Appellants filed an Application for Costs and
Fees Pursuant to A.R.S. § 41-1007. Response and reply briefs were filed.

On February 15, 2019, ADEQ submitted its New Source Analysis Pursuant to 40
CFR 122.29(b) As Ordered (“New Source Analysis™). The Appellants responded
to the New Source Analysis and filed a Motion to Review and Reconsider the
Board’s November 19, 2018 Order. Response and reply briefs were filed.

The Board met to consider the various remaining issues in these appeals on March
11, 2019 and April 30, 2019. The Board permitted the parties to file Proposed
Final Administrative Decisions which were considered at the Board’s June 18,
2019 meeting.

After careful review and consideration of the ALJ Decision, the administrative
record, the f)leadlngs, as well as the written and oral arguments of the parties, the Board
takes the following actions:

FINDINGS OF FACT

1. The Board accepted Findings of Fact 1 through 97 and 121 through 192 in its
November 2018 Order.

2. The Board accepts Findings of Fact 98 through 120.
CONCLUSIONS OF LAW

3 The Board accepted Conclusions of Law 1 through 18, 35 through 67, and 69
through 71 in its November 2018 Order.

4. The Board rejects Conclusions of Law 19, 20, and 23 and adopts in their place the
following:

The former Magma mine site, the proposed RCM site, and any adjacent land are the
“Site” as defined in 40 C.F.R. § 122.2.

Site means the land or water arca where any “facility or activity” is
physically located or conducted, including adjacent land used in connection
with the facility or activity.

40 C.F.R. § 122.2 (underscore added)



The former Magma mine, the proposed RCM mine, Shaft 10 and the other mine
features and infrastructure are the “Facilities” as defined in 40 C.F.R. §122.2.

Facility or activity means any NPDES' “point source” or any other facility
or activity (including land or appurtenances thereto) that is subject to
regulation under the NPDES program.

40 C.F.R. §122.2 (underscore added)
The existing Outfalls 001 and 002 are “point sources” as defined in 40 C.F.R. §122.2

Point source means any discernible, confined, and discrete conveyance,
including but not limited to, any pipe, ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock, concentrated animal feeding
operation, landfill leachate collection system, vessel or other floating craft
from which pollutants are or may be discharged.

40 C.F.R. §122.2 (underscore added)

Justification: The Board’s adopted Conclusion of Law cites the relevant
federal regulations.

5. The Board accepts Conclusion of Law 22.

6. The Board rejects Conclusion of Law 24 and adopts in its place the following:

ADEQ's determination that Shaft 10 and the other features (“New Features”) are
not new sources as explained in its February 15, 2019 New Source Analysis is a
correct application of the applicable rules.

Justification: The Board accepted the ALJ’s recommendation to remand the matter
to ADEQ for a New Source Analysis in its November 2018 Order. Now that the Board
has received the New Source Analysis and has accepted it, Conclusion of Law 24 needs
to be modified as it does not reflect the Board’s ultimate determination of the issues
raised in these appeals.

7.  The Board finds that Conclusion of Law 25 is no longer applicable as it is addressed
irll) the modified Conclusion of Law 24. See Justification regarding Conclusion of Law 24,
above.

8. The Board finds that Conclusions of Law, 26, 28 through 30, and 32 are no longer
applicable because the Board accepts ADEQ’s New Source Analysis. See Justification
regarding Conclusion of Law 24, above.

O The Board rejects Conclusion of Law 27 because it conflates the features of a
mine with the mine itself.

10.  The Board rejects Conclusion of Law 31 as it misstates the applicable standard of
review under A.R.S. § 49-324(C).

11.  The Board rejects Conclusions of Law 33 and 68.
Justification: The ALIJ's determination that ADEQ failed to proP(;rly apply the

definitions and therefore acted "without adequate determining principle” incorporates a
misunderstanding of the scope of the relevant defined terms. The Board finds that ADEQ

' “NPDES” means the National Pollutant Discharge Elimination System.
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did not act in an arbitrary way or without adequate determining principle in deciding that
the New Features of the mine are not new sources as defined in 40 C.F.R. § 122.29(b). As
the Arizona Supreme Court wrote in Maricopa Co. Sheriff's Office v. Maricopa Co.
Employee Merit System Comm'n, 211 Ariz. 219, 223 §17(2005):

“[W]e review the record to determine whether there has been 'unreasoning action
without consideration and in disregard for the facts and circumstances; where
there is room for two opinions, the action is not arbitrary or capricious if exercised
honestly and upon due consideration, even though it may be believed that an
erroneous conclusion has been reached.”

12. The Board accepted the ALJ Conclusion of Law 34 recommending remand and has
since received and accepted the New Source Analysis required by 40 C.F.R. § 122.29(b).

ORDERS

The Board hereby affirms ADEQ's decision to renew AZPDES Permit No.
QZO1020389 issued by ADEQ to RCM on January 19, 2017, including the New Source
nalysis.

The Board denies Appellants’ Motion to Review and Reconsider the Board’s
November 19, 2018 Order. '

The Board denies the Coalition Appellants’ Application for Costs and Fees
Pursuant to A.R.S. § 41-1007.

NOTICE OF RIGHTS PURSUANT TO A.A.C. R2-17-125(C) AND A.R.S. § 41-
1092.09

This is a final decision of the Water Quality Appeals Board, made according to A.R.S. §
49-323. You may file a motion with the Board for rehearing or review under A.A.C. R2-
1 7-126. If you file a motion for rehearing or review, you shall file your motion within 30
days after service of this decision. You are not required to file a motion for rehearing or
review before seeking judicial review. This decision may be reviewed by the Superior
Court in accordance with A.R.S. § 49-323(B).

n
DATED this 254/ day of June, 2019.

WATER QUALITY APPEALS BOARD

F0SB3

Fred E. Brinker, Chairman

A copy of the foregoing was mailed via U.S. Mail
thisggfghay of June, 2019, to:

WATER QUALITY APPEALS BOARD:
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Fred E. Brinker, P.E.
Keith Bowers

Jeffrey Cantrell

Jay Skardon

Assistant Attorneys General
2005 N. Central Ave.
Phoenix, AZ 85004
Environmental @azag.gov
Attorneys for ADEQ

Christopher D. Thomas

Matthew L Rojas

Katherine E. May

Perkins Coie LLP

2901 N. Central Avenue, Suite 2000

Phoenix, AZ 85012

Attorneys for Resolution Copper Mining, LLC

James N. Saul

Earthrise Law Center at Lewis & Clark Law School

10015 SW Terwilliger Blvd.

Portland, OR 97219

jsaul@iclark.edu

Attorney for Roger Featherstone, Director, Arizona Mining Reform Coalition:

Roy Chavez, Concerned Citizens and Retired Miners Coalition: and John Krieg, Save
Tonto National Forest

Howard M. Shanker

The Shanker Law Firm

700 E. Baseline Rd., Bldg. B

Tempe, AZ 85283

howard(@shankerlaw.net

Attorney for Roger Featherstone, Director, Arizona Mining Reform Coalition:

Roy Chavez, Concerned Citizens and Retired Miners Coalition: and John Krieg, Save
Tonto National Forest

Alexander B. Ritchie

Justine R. Jimmie

San Carlos Apache Tribe

Office of the Attorney General

Post Office Box 40

San Carlos, AZ 85550

Attorney for San Carlos Apache Tribe

Arizona Department of Environmental Quality
Water Quality Division

1110 W. Washington Street

Phoenix, AZ 85007

Dena R. Benjamin, Assistant Attorney General
Office of the Attorney General
2005 N Central Ave.



Phoenix, Arizona 85004
Dena.benjamin(@azag.gov
Attorney for the Water Quality Appeals Board

Odnpcs,  (bIILLD

By: Connie Castillo
Clerk, Water Quality Appeals Board




